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The concept of human dignity (karama) in Islamic thought serves as the
foundation of Sharia’s normative system. However, in legal inference
(ijtihad), this principle is sometimes attenuated by formal textual
evidence. A key instance is child custody (hidana), where the seven-year
age threshold is often treated as an absolute cause (‘illat tamma), reducing
the child from a dignified subject to an object of guardianship. Adopting
a descriptive-analytical and comparative method across five Islamic legal
schools (Imami, Hanafi, Maliki, Shafi'i, and Hanbali), this study
investigates how age can be reinterpreted from a fixed prerequisite
(mawdi‘iyya) into a probabilistic indicator (amara zanniyya) using
theological foundations of dignity and ‘Allama Tabataba'1’s theory of
mentally constructed perceptions (idrakat i ‘tibariyya). Findings indicate
that legal rulings (i‘tibarat) are social constructs designed to protect
ontological realities (haqa’iq takwiniyya)—namely, the child’s inherent
dignity. In cases of conflict, reality takes precedence over construct.
Semantic analysis of custody narrations (riwayat) confirms that the age of
seven is merely a predominant indicator (amara ghalibiyya) of a child's
relative self-sufficiency (istighna’ nisbi), not a purely devotional rule.
Comparative analysis across the five schools further highlights internal
capacities to prioritize the child’s supreme interest (maslaha ‘ulya).
Ultimately, a three-layered "dignity-based custody" model (hidanat-i
karamat-bunyad)—integrating jurisprudential, psychological, and judicial
dimensions—is proposed, alongside an operative note (tabsira) to amend
Article 1169 of the Iranian Civil Code.
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